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STATEMENT OF QUESTION PRESENTED 


The question on appeal to this Court is whether 
a defendant for whom counsel has been assigned, who 
prior to trial is able to retain his own counsel has 
the right to have the assigned counsel dismissed; and 


whether a denial, without a hearing, of a defendant's 


pro se request to dismiss the assigned counsel deprives 


him of his right to counsel of his own choosing. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal, docketed on August 6, 1964, 
pursuant to an order of the United States District Court 


for the District of Columbia dated July 23, 1964, which granted 


Appellant's timely application to proceed on appeal in forma 


pauperis as provided for in Title 28 U.S.C. §1915. 

The Appellant was tried and convicted in the United 
States District Court for the District of Columbia pursuant 
to Title 11 D.C.C. §306 and Title 24 D.C.C. §401, upon his 
plea of not guilty and a jury verdict of guilty to a federal 
grand jury's indictment charging violation of Title 28 D.C.C. 


§§ 2901, 501 (robbery and assault with intent to commit 


robbery). 
This Court has jurisdiction to entertain this 


appeal under Title 28 U.S.C. §1291. 
STATEMENT OF THE CASE 


Appellant (hereinafter referred to as defendant 
McGill) has been charged with allegedly criminal acts taking 
place on January 22, 1964 in four caseS, under one informa- 
tion (Dist. Ct. No. 177-64 filed January 31, 1964) and three 
indictments (Dist. Ct. No. 287-64 filed April 6, 1964, Dist, 
Ct. No. 367-64 filed April 21, 1964 and Dist. Ct. No. 557-64 
filed June 22, 1964). All but Dist. Ct. No. 367-64 were 
dismissed in their entirety; the third count of that indict- 
ment was dismissed at the opening of the trial. 

In Case No. 177-64 and Case No. 287-64, Walter M. 
Hinton was joined as co-defendant, while in Case No. 367-64 


and Case No. 957-64 Calvin L. Barnhart as well as Hinton was 


joined as co-defendant. Case No. 177-64 charged the two 


defendants with Unauthorized Use of Vehicle but was dismissed 
after the indictment in Case No. 557-64 was filed which 
charged in six counts Rape, Sodomy and Unauthorized Use of 
Vehicle. Indictment in Case No. 287-64 was identical with 
that in Case No. 367-64 except as to number of defendants. 
Both charged in three counts Robbery, Assault with Intent to 


Commit Robbery and Carrying a Dangerous Weapon. Case No. 


EDs 


287-64 was dismissed after Case No. 367-64 was filed. 

Defendant McGill was arrested on January 23, 1964 
at about 12:05 A.M. and booked for Unauthorized Use of 
Vehicle. He thus was already in custody when the: indict- 
ment involved in this appeal was filed on April 27, 1964. 

On May 1, 1964, the Appellant and the two other 
accused were arraigned on the said Grand Jury indictment, in 
Criminal Case Number 367-64. All three appeared without counsel 
and pleaded not guilty to the charges. The record indicates 
that the cases of defendants Hinton and Barnhart were refer- 
red for appointment of counsel but the Appellant's case was 
not so referred. The record does not indicate that Appellant 


filed any "Affidavit in Support of Application to Proceed 


Without Prepayment of Costs" as did the other two defendants, 


nor does the record disclose that the Appellant ever requested 
the Court to appoint counsel or that he was unable to obtain 
his own counsel. However, on May 6, 1964, the Court appointed 
Thomas R. Jones, Esquire, to serve as Appellant's counsel. 

On June 5, 1964, Chief Judge McGuire of the United 
States District Court received a letter written by the 
Appellant in which he states, "I the defendant Charles McGill 
would like to notify the court at this time that I am able 
to afford my own counselor, and would like for the legal aid 
counselor dismiss [sic] ..." In this letter the Appellant 


also requested the Court to reduce his bond. The letter 


292 


bears the inscription "denied" and Chief Judge McGuire's 
signature. The docket shows that on June 5, 1964, the 
attorney for United States and the defendants' attorneys 
were before the Court when Chief Judge McGuire considered 
and denied Appellant's pro se request for reduction of bond 
included in the letter. No reference is made, however, to 
any consideration by Chief Judge McGuire of Appellant's 
request to dismiss the court-assigned counsel. 

The Appellant went to trial on June 9, 1964, repre- 
sented by the assigned counsel. On June 15 the jury delivered 
their sealed verdict finding the Appellant guilty of simple 
assault under Count 1 of the indictment and guilty of assault 
with intent to commit robbery as indicated under Count 2. 
Immediately after imposing sentence, the court asked whether 
defendants desired to appeal and when answered in the affirma- 
tive stated the right to appeal in forma pauperis would be 
granted. 

On July 23, 1964, Appellant filed an "Affidavit in 
Support of Application to Proceed Without Prepayment of Costs" 


and on the same day the District Court issued an order 


authorizing Appellant to proceed on appeal referring Appel- 


lant's request for appointment of counsel on appeal to this 


Court. 


STATEMENT OF POINTS 


1. The District Court erred in compelling 


Appellant to go to trial with court-appointed counsel who 


wag not Appellant's counsel of choice when Appellant was 


able and.desirous of obtaining his own counsel. 


2. The District Court erred in summarily | 
refusing to dismiss court-appointed counsel when requested 
before trial by Appellant who asserted financial, ability 
to obtain counsel of his own choice. 

a. After the assertion before trial of a 
reason for requesting dismissal of court-appointed counsel 
that would preclude such appointment under the Federal Rules, 
it was incumbent upon the Court to dismiss counsel or hold 


a hearing to ascertain the truth of the reasons advanced. 


SUMMARY OF ARGUMENT 


1. The constitutional guaranty under the Sixth 
Amendment of the right to assistance of counsel is the 
right of accused to choose his own counsel. When accused 
asserts the ability to obtain counsel and the desire to do 
so rather than be represented by court-appointed counsel, 


he may not be compelled to accept court-appointed counsel. 


2. The right of accused to be represented by 
counsel of his own choice implicitly includes the right 
to dismissal of court-appointed counsel. The assertion 
before trial of a right to dismiss court-appointed counsel 
along with the assertion of ability to obtain counsel may 
not be summarily denied. The assertion must be accepted 
as true unless reasons for not accepting the assertions are 


shown. When ability to obtain counsel is not only asserted 


but contemporanéously established, adequate reasons exist 


for dismissal of court-appointed counsel and denial of such 


a request violates Appellant's constitutional rights. 


ARGUMENT 


I 


APPELLANT WAS ENTITLED UNDER THE SIXTH 
AMENDMENT TO COUNSEL OF HIS OWN CHOICE 


It is unquestionably the law that under the Sixth 


Amendment guaranty of the right to assistance of counsel is 
the right of the accused to choose his own counsel.* 

In Lee v. United States, supra, at p. 221, this 
Court directly addressed itself to this problem and stated: 


"It is a fundamental principle that an aecused 
be permitted to choose his own counsel, the 
practice of assigning counsel being reserved 
for cases where the accused cannot or does 

not select his own." 


Rule 44 of the Federal Rules of Criminal Procedure 
restates the existing law in the following language: 


"If the defendant appears in court without 
counsel, the court shall advise him of:his 
rights to counsel and assign counsel to 
represent him at every stage of the proceed- 
ing unless he elects to proceed without 
counsel or is able to obtain counsel." 
[Emphasis added. 


Therefore, the courts are under the express duty 
to appoint counsel for a defendant. But this duty arises 


only in the situations, where the defendant is unable or 


* Lee v. United States, 98 U.S. App. D.C. 272, 235 F.2d 
219 (1956); Smith v. United States, 53 App. Ds C31 53, 288° Fe 
259 (1923); Glasser v. United States, 315 U.S. 60, 62 S.Ct. 
457, 86 L.Ed 680 (1942). See Powell v. Alabama, 287 U.S. 
45, 53 S.Ct. 55, 77 L.Ed 158 (1938). 
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unwilling to obtain his own counsel and where defendant has 
not competently and intelligently waived his right to coun- 
sel.* In Adams v. United gtates, ex rel. McCann, 317 U.S. 
269, 279, 63 S.Ct. 236, 87 L.Ed. 268 (1942), the Supreme 
Court stated that: 

", . . the Constitution does not force a 

lawyer upon a defendant. He may waive his 

Constitutional right to assistance of counsel 

if he knows what he is doing and his choice 

is made with open eyes." 


To insure the benefit of a defendant's right to 


counsel of his own choice, the courts have insisted upon the 


necessary corollary that a defendant must be given a reason- 
able opportunity to employ counsel and to consult with coun- 
sel, ** 

It is noted that the Court assigned counsel to 
represent defendant McGill on May 6, 1964 and within thirty 
days, on June 5, 1964, defendant McGill clearly indicated 
that court-appointed counsel was not counsel of his choice. 
Nevertheless, Appellant was not permitted to obtain another 
counsel but rather compelled to proceed through the trial 
resulting in his conviction with counsel that he neither 


requested nor desired to represent him. Under such 


* Johnson v. Zeibst, 304 U.S. 458, 58 S.Ct. 1019, 82 
L.Ed 1461 (1938). 


** Lee v. United States, supra; Releford v. United States, 
288 F.2d 298 (9th Cir., 1961); Crooker v. California, 307 
U.S. 433, 78 S.Ct. 1287, 2 L.Ed. 2d 1448 (1956); Chandler v. 
Fretag, 348 U.S. 3, 75 S.Ct. 1, 99 L.Ed. 4 (1954)3 Powell v. 
Alabama, supra. 
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circumstances it is clear that Appellant was denied his 


Constitutional right to be represented by counsel of his own 


choice or, indeed, to conduct his own defense. 


II 
APPELLANT WAS ENTITLED TO HAVE HIS 
COURT-ASSIGNED COUNSEL DISMISSED 

The privilege of an accused to dismiss his counsel 
is implicit in the right to counsel as guaranteed under the 
Federal Constitution in the Sixth Amendment and the Due 
Process Clause of the Fourteenth Amendment. * 

The privilege to dismiss must be recognized by the 
court as included in the right to counsel of one's own 
choosing. It is surely recognized where the counsel has 
been retained by the defendant** and should be recognized 
even when the counsel has been assigned by the court. In 
his dissenting opinion in United States v. Gutterman, *** 
Judge Frank, expressed the belief that to compel an accused 
to be defended by appointed counsel when there is a showing 


———————— 


* See, United States v. Mitchell, 137 F.2d 1006 (2d Cir., 
1943), aff'd on rehearing, 138 F.2d 831, cert. den., 321 U.S. 
794, 68 S.ct. 785, 88 L.Ed. 1083 (1944); Lee v. United States, 


supra. 


** See, Piorkowski v. Arabian Am. Oil Co., 131 F.Supp. 553 
(S.D. N.Y. 1955)3 Lee v. United States, supra. - 


*** United States v. Gutterman, 147 F.2d 540 (2d Cir., 
1945), overruled in part, by United States v. Plattner, 
330.F.2d 271, 277 (2d Cir., 1964). 
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of discontent and a desire on the part of the accused to 
defend pro se, should be reversible error. Even the majority 
in the Gutterman case recognize to some extent the right to 
dismiss an appointed counsel, but held that under the circum- 
stances the defendant did not show sufficient cause. 

It appears from an examination of the cases that 
the question of dismissal usually arises in conjunction with 
the defendant's right to defend pro se.* The Second Circuit 
Court of Appeals squarely faced the problem in its recent 
decision in United States v. Plattner, supra. At page 275 
the court states: 

"The varied circumstance of the large number 

of cases now pouring in upon us with increas- 

ing volume makes it apparent that there should 

be a critical survey of the problem and a 

statement of the method of procedure to be 

followed by the trial judge in case of indigent 
defendants, when dealing with the subject of 

who is to manage and conduct their defense." 

At page 276 the court sets forth a procedure which 
it recommends to be followed where the defendant requests 
dismissal of assigned counsel: 

"([I]n all cases of this type, no matter. how 

the indigent or other defendant may phrase 

his prayer for action by the Court, it is 

incumbent upon the presiding judge, by 

recorded colloquy with the defendant: .. ." 

Although the Second Circuit Court of Appeals in 


the Plattner case was addressing itself primarily to the 


* United States v. Plattner, supra; United States v. 
Mitchell, supra; United States v. Gutterman, supra. 
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situation where the defendant wishes to waive his right to 
counsel and proceed pro se, there is support in its opinion 
for what appellant contends in this case. Mainly, that when 
an accused requests the dismissal of his court-appointed 
counsel and states a reason therefor, the presiding judge 
must grant him a hearing on the request and not ‘summarily 
deny the request. The Appellant in his letter stated that 
he was financially able to acquire his own counsel. In 

the absence of any indication that the facts represented 

by defendant McGill in his pro se motion were not true, 
defendant McGill had an unqualified right to dienise counsel 
appointed by the court and obtain his own counsel. 

In light of the fact that inability to obtain 
counsel is prerequisite to court assignment of eounsel under 
Rule 44 of the Federal Rules of Criminal Procedure, the 
assertion of the financial ability to obtain onets counsel 
is surely ground for dismissal of court-appointed counsel. 
If there were any question as to the facts asserted, the 
presiding judge should have had appellant brought before 


him in order to determine the circumstance before summarily 


denying the request. In the absence of such hearing the 


facts asserted must be assumed .true. 
It is not without significance, however, that in 
Case No. 557-64 where the indictment was filed only 17 days 
after the request for dismissal of counsel here, an appear- 
ance was entered by John McDaniel for defendant! McGill at 
-11- : 


the arraignment on June 26, 1964. No indication that the 
counsel was court appointed in that case is found in the 
record. Furthermore, on September 14, 1964, in the same 
case an appearance was filed by Jean F. Dwyer not shown by 
the record as court appointed.* On September 15, 1964 this 
indictment in Case No. 557-64 was dismissed by the govern- 
ment. 

Surely in view of the defendant's asserted ability 
to obtain counsel of his own choice, his request prior to 
trial for dismissal of court-appointed counsel should have 
been granted in the absence of some sound reason. None is 
revealed in the record and the summary denial has deprived 


Appellant of his Constitutional rights. 


CONCLUSION 


In conclusion, it is respectfully submitted that 
the conviction of the defendant McGill after a trial in 


which he was represented by a court-apppointed counsel 


instead of counsel of his own choice deprived Appellant 


of his constitutional rights and the conviction should be 


* Appellant's counsel has been advised by Attorney 
Dwyer that her services were engaged by defendant McGill's 
mother. 


set aside and the case remanded for a new trial in which 
such Constitutional rights of defendant McGill are pro- 


tected. 


Respectfully submitted, 


/s/ Warren E. Baker 


Warren E, Baker 
Attorney for Appellant 
(Appointed by Court of Appeals) 


December 15, 1964 


CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing 
Brief for Appellant was made upon the United States of 
America by delivering a copy thereof to the United States 


Attorney, at his office in the United States Court House, 


Washington, D. C., this 15th day of December, 1964. 


/s/ Warren E. Baker 
Warren E. Baker 
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UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,829 


WALTER M. HINTON 


Appellant 
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UNITED STATES OF AMERICA 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
|_#OR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal was docketed on August 6, 1964, pursuant 
to an Order of the United States District Court for the 


District of Columbia dated July 31, 1964, which granted 


leave to proceed in forma pauperis pursuant to the provisions 


of 18 U.S.C. § 1915. 


Appellant was tried in the United States District 
Court for the District of Columbia under the peevisiocs of 
11 D.c. Code (1961 ed) 306. Appellant pleaded not guilty 
and upon trial to a jury was found guilty of violation of 
22 D. C. Code (1961 ed) 2901 (Rebbery) and 22 D. C. Code 
(1961 ed) 501 (Assault, though charged with assault with 


intent to commit robbery). 


This Court has jurisdiction of this appeal under 


28 U.S.C. § 1291. 
(By order of this Court this appeal was consolidated 


with No. 18,828, Charles McGill v. United states of America.) 


STATEMENT OF THE CASE 


On the indictment of a grand jury this appellant was 
charged with violation of 22 D. C. Code (1961 ea) 50l, 
(assault with intent to commit robbery), 2901 (robbery). 
3204 (carrying a dangerous weapon). (The charge with re- 
spect to violation of 22 D. C. Code (1961 ed) 3204 was 
dismissed upon request of the Government.) 

On May 1, 1964, appellant was arraigned in the 
United States District Court for the District of Columbia. 


He appeared without counsel and entered a plea of not guilty. 


whore 


On May 6, 1964, counsel was appointed to represent 
appellant by the United States District Court for the 
District of Columbia. 

On June 9, 1964, the cause came for trial to a 
jury. On June 15, 1964, the jury returned a verdict of 
guilty of robbery and of simple assault. 

On June 22, 1964, appellant was sentenced for a 
period of seven (7) years on Count I of the indictment 
(robbery) and one (1) year on Count II of the indictment 
(assault), ithe sentences to run concurrently; the sentences 
being imposed pursuant to 18 U.S.C. § 5010(c). 


On July 31, 1964, appellant was authorized by the 


Trial Court to proceed in forma pauperis. This appeal 


followed. 


STATEMENT OF POINTS 


1. The Constitution of the United States as inter- 
preted by the Supreme Court and proper judicial administra-~ 
tion require that a defendant in a criminal case be 
represented by counsel at his arraignment. 

2. (a) The Trial Judge failed to follow the 
definition of reasonable doubt as stated by this Court 


and the Supreme Court of the United States. 


a ee 


(b) The Trial Judge defined reasonable 
doubt in several contradictory ways. Hence, his charge 


was confusing to the jury, equivocal and, thus, erroneous. 


SUMMARY_OF ARGUMENT 


1. The Constitutional guarantee of the right to 


assistance of counsel includes the right to counsel at 
every stage of the proceeding, including the arraignment 
of a defendant in a criminal case. 

2. (a) The charge of the Trial Judge defined 
reasonable doubt in a manner inconsistent with the defini- 
tions stated by this Court and by the supreme Court of 
the United States, and, hence, was eens Even though 
neither this Court nor the Supreme Court of the United 
States have laid a requirement for the definition of 
reasonable doubt in terms of ". . . the kind of doubt 
that would make a person hesitate to act. -," they have 
indicated this to be an appropriate instruction and 
preferable to ". . . the kind on which he would be willing 
to act. ..,". This Court should now require the former 


definition and proscribe the latter. 


a 


(b>) The definition of reasonable doubt given 
by the Trial Court included both the “hesitate to act” 
definition,’ as well as the “willing to act" definition. 
This contradiction could only confuse and mislead the 


jury, was equivocal, hence erroneous. 


ARGUMENT 


1. Right to Counsel at Arraignment 


Rule 44 F.R. Cr. P., requires that an accused 
be xvepresented by counsel at every stage of the proceed- 
ing unless he elects to proceed without counsel or obtains 
his own counsel. 

In Hamilton _v. Alabama, 368 U. S. 52 (1961), the 
Supreme Court of the United States had before it the 
question of whether an accused was entitled to counsel 
at the time of arraignment. The Supreme Court of Alabama, 
while recognizing that Hamilton had a right under state 


law to be represented by counsel at his arraignment, denied 


relief sought by way of coram nobis. This was for reason 


that Hamilton had fatled to show that he had been preju- 
diced when, upon his arraignment without counsel, he had 


entered his plea of not guilty. The Supreme Court 


aa ee 


(speaking through Mr. Justice Douglas) unanimously reversed 


stating: 

"Whatever may be the function and 
importance of arraignment in other juris- 
dictions, we have said enough to show that 
in Alabama it is a critical stage ina 
criminal proceeding. What happens there 
may affect the whole trial. Available 
defenses may be as irretrievably lost, 
if not then and there asserted, as they 
are when an accused represented by counsel 
waives a right for strategic purposes .. . 
When one pleads to a capital charge 
without benefit of counsel, we do not 
stop to determine whether prejudice 
resulted (citing cases). In this case, 
as in (those), the degree of prejudice 
can never be known. Only the presence 
of counsel could have enabled this. 
accused to know all the defenses avail- 
able to him and to plead intelligently." 


Court added a footnote, in part, as follows: 


“Arraignment has differing conse- 
quences in the various jurisdictions. 
Under federal law an arraignment is a 
sine qua non to the trial itself -- 
the preliminary stage where the accused 
is informed of the indictment and pleads 
to it, thereby formulating the issue to 
be tried (citing cases). That view has 
led some states to hold that arraignment 
is the first step in a trial (at least 
in case of felonies) at which the accused 
is entitled to an attorney .. ." 


Thus under the rule of Hamilton v. Alabama, supra, 


it is a requirement in Federal Courts that an accused 


be represented by counsel at his arraignment. This is 
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so even though, at a later stage, no prejudice be shown 
to have resulted from lack of counsel. 

In White v. Maryland, 373 U.S. 59 (1963) an accused 
was arraigned and required to plead before a magistrate 
at a preliminary hearing. He was not represented by counsel 
at his preliminary hearing and pleaded guilty to a capital 
offense. His plea was subsequently withdrawn and a plea 
of not guilty entered. 

At White's trial, his former plea of guilty was 
introduced in evidence without objection. 

The Supreme Court of the United States, unanimously, 


reversed. The Court reiterated and emphasized the rule 


of Hamilton v. Alabama, supra. The Court again emphasized 


that no prejudice need be shown; that the preliminary hear- 
ing in the White case was a “critical stage" in the proceed- 
ings; that notwithstanding Maryland law which did not 
require counsel at the "preliminary hearing", since it was 

a "critical stage," White should have had counsel at his 
arraignment or preliminary hearing. (The Maryland Court 

of Appeals noted that a severe hardship, both on the 

bench and the bar, would result if this requirement were 


imposed. The Supreme Court rejected this argument.) 


The ruling of White, supra, is similarly applicable 
here. 

A similar ruling was made by the Supreme Court in 
Walton v. Arkansas, 371 U. S. 28 (1962). 

This Court ruled in Council v. Clemmer, 85 uU. S. 
App. D. C. 74, 177 F. 2d 22 (1949), cert. aaa 338 U. S. 
880, that "There is no constitutional shud eneke that 
the accused be represented by counsel on arraignment 
where he pleads not guilty." 

To the extent that Council v. Clenmer, supra, is 
deemed to be applicable to this case, it should be over- 
ruled in view of the Rule announced by the caprene Court 
in the cases cited above. 

Since the Supreme Court has noted that under Federal 
law an arraignment in a sine qua non to the trial itself; 
since, therefore, an arraignment under Federal law is a 
“critical stage" of the proceedings, it follows that a 
defendant in a felony case is required to be represented 
by counsel at his arraignment, unless he intelligently 


elects to proceed without counsel. This is so without 


a showing of prejudice. Nothing in the record of the 


case shows an intelligent waiver. 


2. The Definition of Reasonable Doubt 


(With respect to the definition of reasonable 
doubt, appellant calls to the attention of 

the Court to pages 465 and 466 of the reporter's 
transcript.) 


(a) Failure of the Trial Court to 
Follow this Court's Definition 
of Reasonable Doubt 


a ta 


The Trial Court charged in part: 


“Proof beyond a reasonable doubt does 
not mean proof beyond all doubt whatsoever. 
It does mean proof to a moral certainty and 
not necessarily proof to an absolute or 
mathematical certainty. A reasonable 
doubt is not a vague, speculative or obscure 
doubt. Rather, it is such a doubt as would 
cause you to hesitate to act upon it in the 


graver and_more important transactions of 
life." 


and again, 


"In other words, to find the defendants 
guilty, any reasonable theory of innocence 
must be excluded by the facts. But, on the 
other hand, if after such impartial considera- 
tion of all the evidence you can truthfully 
and candidly say to yourselves that you have 
an abiding conviction of the defendants' 
guilt, such as you would be willing to act 
upon in the more weighty and important 
matters pertaining to your own affairs, 


then you have no reasonable doubt. 


In other words, proof beyond a reasonable 
doubt is such proof as will result in an 
abiding conviction of the defendants' guilt 
oh your part, such a conviction as_you would 
be willing to act upon in the more weighty 
and important matters pertaining to your own 
affairs." ifemphasis added) 
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Since Egan v. United States, 52 App. D. C. 384, 
287 Fed. 958 (1923), this Court has du Pined! Peanonabie 
doubt as ". . . such a doubt as in the graver and more 
important transactions of life, would Gausen reasonable 


and prudent man to hesitate and pause." 


That definition was reiterated by this Court in 


Bishop v. United States, 71 App. D. C. 132, 107 F.2d 297 
(1939) and approved by the Supreme Court of the United 
States in Holland v. United States, 348 U. §. 121 (1954). 
More recently, this Court rejected the "willingness 

to act upon" definition in favor of the "hesitate to act” 
definition. Jones v. United States, No. 18410, decided 
October 15, 1964, U. S. App. D. C. 

’ F. 24 - 
Notwithstanding the definition stated by this Court since 
1923, the Trial Court defined reasonable doubt in terms 
of “willingness to act". This Court should require 
the Trial Court to define reasonable doubt ws stated 
by this Court. 


(b) Contradiction in the Definition 
of Reasonable Doubt 


Not only did the Trial Court define reasonable 


doubt in terms of "willingness to act," but also in 
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terms of “hesitate to act." Thus, the definition of 
reasonable doubt not only departed from the definition 
approved by this Court and the Supreme Court, but 


compounded the confusion by the use of contradictory 


definitions. There can be little doubt but that the 


jury had to be confused with respect to what reasonable 
doubt really is. Since the charge with respect to 
reasonable doubt was so confusing and contradictory 
and equivocal, it was thus erroneous. McFarland v. 
United States, 85 U. S. App. D. C. 19, 174 F.2d 538 
(1949). United States v. Donnelly, (7th Cir. 1950), 
179 F.2a 227; Bollenbach v. United States, 326 U. S. 
607 (1946). 

It may be argued that since no objection was 
made at the trial with respect to the definition of 
reasonable doubt, it cannot now be considered by this 
Court. The provisions of Rule 52(b) F.R. Cr. P. have 
frequently been applied by this Court, particularly 
to errors in instructing the jury. Taylor v. United 
States, 95 U. S. App. D. C. 373, 222 F. 2a 398 (1955) . 
See United States v. O'Connor, (2d Cir. 1956), 237 


FP. 2d 466. 


CONCLUSION 


Appellant was required to be represented by 
counsel at his arraignment but was not. ree this reason, 
the case should be reversed. 

The charge of the Judge with respect to reason- 
able doubt did not follow the definition stated by 
this Court and approved by the Supreme Court of the 
United States. At the very least, the charge was con- 


tradictory, misleading and equivocal. For this reason, 


the case should be reversed. 


Respectfully submitted, 


Robert B. Frank 
Attorney for Appellant 
(Appointed by this Court) 
419 Southern Building 
Washington, D. C. 20005 
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In the opinion of the appellee the following questions 
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they have no reasonable doubt, and they should therefore 
be willing to act on that state of mind in finding a defend- 
ant guilty? 

2. Were appellants’ rights abridged by their lack of 
counsel at arraignment where they entered pleas of not 
guilty? 
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pointed moves to dismiss his counsel four days prior to 
trial (the only basis suggested being that he can afford 
his own lawyer), where there is no motion for delay of 
trial to get other counsel, and where no retained counsel 
appears at any time, is it erroneous to allow the defend- 
ant to continue on to trial with appointed counsel? 
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Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The indictment in the instant case was returned against 
both appellants on April 27, 1964. The indictment laid 
to appellants one count of robbery and one count of as- 
sault with intent to rob (based on separate complainants). 
Their arraignment followed on May 1, 1964, at which they 
were not represented by counsel. Pleas of not guilty were 
made, and accepted by the court. The case was set for 
trial during the week of June 8, 1964.’ Counsel were ap- 
pointed for both appellants on May 6, 1964. 


1This fact can be inferred from the short period between ar- 
raignment and trial and the docket’s void of continuances or mo- 


(1) 
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Additional facts are pertinent to appellant McGill’s 
case. The May 6 order appointing counsel stated that on 
appellant’s motion, a Legal Aid Attorney was appointed 
to represent him. On May 22, 1964, a motion was filed in 
the cause by appellant’s court-appointed counsel which 
sought reduction of bond. The motion was denied. On 
June 5, 1964, the Chief Judge of the District Court re- 
ceived a letter from appellant McGill which asked that his 
bond be reduced, and asked further that his appointed 
counsel be dismissed since he could afford his own coun- 
selor. On June 9, 1964, the case came on for trial, ap- 
pellant represented by the Legal Aid Attorney. At no 
time was other counsel’s appearance filed in the case; at 
no time did other counsel appear for appellant in the 
cause; and at ro time does the record indicate appellant 
resisted representation by his appointed attorney during 
the 5-day trial which followed. In his notice of appeal 
dated July 23, 1964, no indication cf dissatisfaction with 
counsel appears, rior was denial of his motion to relieve 
his attorney asserted as erroneous. 

In charging appellants’ jury, foilowing their joint trial, 
Judge Youngdahl defined reasonable doubt in the follow- 
ing language: 

Proof beyond a reasonable doubt does not mean 
proof beyond all doubt whatsoever. It does mean 
proof to a moral certainty and not necessarily proof 
to an absolute or mathematical certainty. A reasona- 
ble doubt is not a vague, speculative or obscure doubt. 
Rather, it is such a doubt as would cause you to hesi- 
tate to act upon it in the graver and more impor- 
tant transactions of life. 

If, after an impartial consideration of all the evi- 
dence you can say to yourselves that you are not sat- 
isfied of the defendants’ guilt, then you have a rea- 
sonable doubt. Unless there is substantial evidence 


tions therefore. If this Court deems it proper to judicially note 
entries on the Assignment Commissioner’s records of this case, 
the fact can as easily be found therefrom. 
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of facts which exclude every reasonable theory but 
that of guilty, your verdict must be not guilty. 

In other words, to find the defendants guilty, any 
reasonable theory of innocence must be excluded by 
the facts. But, on the other hand, if after such im- 
partial consideration of all the evidence you can 
truthfully and candidly say to yourselves that you 
have an abiding conviction of the defendants’ guilt, 
such as you would be willing to act upon in the more 
weighty and important matters pertaining to your 
own affairs, then you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt is 
such proof as will result in an abiding conviction of 
the defendants’ guilt on your part, such a conviction 
as you would be willing to act upon in the more 
weighty and important matters pertaining to your 
own affairs. 


Jury deliberations on the robbery count resulted in 
conviction of appellant McGill for simple assault, and ap- 
pellant Hinton for robbery. On the assault-with-intent- 
to-rob, count, McGill was found guilty of the crime as 
charged, while Hinton was declared guilty of simple as- 
sault. From sentence under the Youth Corrections Act. 
18 U.S.C. 5010(¢), this appeal is taken. 


CONSTITUTIONAL PROVISION AND STATUTES 
INVOLVED 


The Sixth Amendment to the United States Constitution 
provides in pertinent part: 


In all criminal prosecutions, the accused shall en- 
joy the right . . . to have the assistance of counsel 
for his defense. 


Title 22, District of Columbia Code, Section 501, provides: 


Every person convicted of any assault with intent 
to kill or to commit rape, or to commit robbery, or 


2 Concurrent sentences imposed thereunder provide a term of 
seven years. 
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mingling poison with food, drink, or medicine with 
intent to kill, or wilfully poisoning any well, spring, 
or cistern of water, shall be sentenced to imprison- 
ment for not more than fiften years. 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 

Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person convict- 
ed thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


The instruction followed in the instant case has been 
approved in nearly verbatim form by the United States 
Supreme Court and recently by this Court. The absence 
of objection below belies the confusing effect here credited 


to it. 

It is the law in this jurisdiction that where an un- 
counseled defendant enters a plea of not guilty at his ar- 
raignment his rights are not infringed. Neither authority 
or reason supports reversal of the instant case upon that 
ground. 

The only suggestion in the record of this ease that ap- 
pellant McGill wanted other than appointed counsel is in 
a letter to the District judge received four days prior to 
trial. In view of some five weeks lapse during which de- 
fendant knew the trial date, in the absence of request for 
continuance before or at trial, since no retained counsel 
appeared and since appointed counsel sought not to with- 
draw, it was not erroneous for the District Judge to fail 
to interfere as appellant went to trial with his appointed 
counsel. Neither abuse or discretion or prejudice from 
counsel’s representations can be shown on the record of 
this case. 


5 
ARGUMENT 


L. The trial court’s charge on reasonable doubt was 
not erroneous. 


Of a charge nearly identical word for word to the in- 
struction hailed as error in the instant case (Br. 2, 3), 
the Supreme Court of the United States held in Hopt v. 
Utah, 120 U.S. 480, 439-441 (1887) : 


“ | | [A]n illustration like the one given [to the 
jury] in this case [that the jurors might act on an 
‘abiding conviction,’ since, if they had the abiding 
conviction, they had no reasonable doubt] would be 
likely to aid them to a right conclusion, where an 
attempted definition might fail... . The instruction 
in the case before us is as just a guide to practical 
men as can be given... .” (Emphasis supplied.) 


The mere assertion in the instant case that the jury must 
have been confused is unavailing against a reading of the 
uncomplicated words and logical illustration of the charge. 


Had the instruction wrecked the havoc of confusion amid 
the jury now claimed for it, it is hard to believe the three 
defense counsel below would fail to note the situation.’ 
Holland v. United States, 348 U.S. 121, 140 (1954) of 
appellants’ reliance deals with a definition of reasonable 
doubt that is simply inapposite here. In any case, the 
instruction was there held not prejudicial error. And see 
Hooper v. United States, 216 F.2d 684, 689 (10th Cir. 
1954) (same instruction in Holland was objected to 
at trial, held not reversible error). It it respect- 
fully submitted that the tangential distum in Jones 
& Campbell v. United States, Nos. 18,410 and 18,411, de- 
cided October 15, 1964, is simply in error. In any event, 
it is hardly controlling in the instant case, where a hold- 


2Jt is worthy of note that in no case in which this issue is pend- 
ing before this Court was an assertion of error made at the trial 
level. See Keys v. United States, No. 18,786; Scurry v. United 
States, No. 18,663; also Johnson v. United States, No. 18,915, order 
of this Court dated February 18, 1965; Bozley v. United States, 
No, 18,852, order of this Court dated February 18, 1965. 


6 


ing of another panel of this Court upholds the propriety 
of this very same instruction. Mahoney v. United States, 
No. 18,005, decided February 26, 1964. 


Il. Appellants’ lack of counsel at arraignment at which 
pleas of not guilty were accepted was no denial of 
their rights. 


Had appellants appeared at arraignment without coun- 
sel and pleaded guilty, which plea was later used against 
them in a trial of the same matter, appellee might agree 
that their arraignment had been a critical stage of the 
proceedings at which counsel was required. White v. 
Maryland, 373 U.S. 59 (1968); see United States v. 
Reincke, 333 F.2d 608 (2d Cir. 1964); cf. Jackson v. 
United States, U.S. App. D.C. —, 337 F.2d 136, 
139 (1964). It is settled, however, that where 
a criminal defendant enters a plea of not guilty 
at arraignment in the District of Columbia, there 
is no constitutional requirement that he be represented 
by counsel. Shelton & Pannell v. United States, Nos. 
18,793 and 18,794, decided February 11, 1965; 
Council v. Clemmer, 85 U.S. App. D.C. 74, 177 F.2d 22, 
cert. denied, 388 U.S. 880 (1949); United States v. 
Stevenson, 170 F.Supp. 315 (D.D.C. 1959). No trial 
prejudice from counsel’s lack can here be shown. Com- 
pare Hamilton v. Alabama, 368 U.S. 52 (1961) (no actu- 
al prejudice need be shown from lack of counsel since 
prejudice may be presumed where, under Alabama law, 
certain defenses are waived if not raised by proper plea 
at arraignment). It is abundantly clear that this case 
represents—by seeking to overrule Council v. Clemmer, 
supra—insistance on infusion of a heretofore unrequired 
formality in federal criminal proceedings. See United 
States v. Reincke, supra; Jackson v. United States, supra. 
Even aside from the question of whether it would be the 
better practice so to provide counsel, the argument made 
here that the lack in the instant case requires reversal of 
a five-day trial should be summarily rejected. 
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IIl. Appellant McGill was not entitled to have his court- 
appointed counsel relieved. 


Appellant McGill claims he had absolute right to relief 
of his court-appointed counsel. His position is that since 
the record does not affirmatively show he completed affi- 
davits of indigency, the District Court ab initio was with- 
out power to appoint him counsel. Thus, when in a letter 
received by the District Judge four days prior to the 
date of his trial he sought to relieve counsel, he concludes 
it was incumbent upon the judge summarily to dismiss his 
appointed attorney. The contention is devoid of substance 
or merit. 

The District Court’s order of May 6, 1964 reflects that 
appointment was on motion of appellant. Pursuant to 
that appointment, counsel filed and argued a motion to re- 
duce bond on May 22, 1964. Appellant’s letter, arriving 
on June 4, 1964, did nothing to suggest counsel originally 
had been improvidently appointed; fairly read, it gener- 
ates the contrary inference.‘ Thus there seems no ques- 
tion but that the trial court was entitled to rely on the 
validity of the proceedings whereunder counsel originally 
had been appointed for appellant. 

The question, then, is whether the trial judge abused his 
discretion in denying the request made in appellant’s let- 
ter without hearing. See Brown v. United States, 105 
U.S. App. D.C. 77, 264 F.2d 363, cert. denied, 360 U.S. 
911 (1959). It is pertinent to this inquiry that at no later 
time was continuance sought to retain counsel; no retained 
counsel entered appearance, requesting time to prepare; 
no request for relief was made through counsel] then ad- 
mittedly of record; and no request to withdraw was made 
by that counsel. Four weeks had elapsed during which 
appellant and his appointed lawyer knew the trial date 


4 The letter merely states “I am able to afford my own counselor”. 

Nothing else appears in the record of any of appellant’s other 
cases to suggest appellant was not indigent at arraignment (Ap- 
pellant’s Br. 11-12). That his family later may have agreed to 
furnish him counsel—even before this trial—does not suggest the 
contrary. 
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was set. The judge was clearly entitled to deny the letter 
request since it more properly could be raised with appel- 
lant present four days later at the time of trial, if indeed 
it was not merely taken for delay. An accused’s right to 
opportunity to choose his own lawyer “cannot be insisted 
on in a manner that will obstruct an orderly procedure 
in courts of Justice, and deprive courts of their inherent 
power to control same”. Smith v. United States, 53 App. 
D.C. 58, 55, 288 Fed. 259, 261 (1928). See Kobey v. 
United States, 208 F.2d 588 (9th Cir. 1958). Of course, 
simply because an appellant states he can retain counsel 
does not mean proceedings against him must automatical- 
ly be suspended until he does so. Cleveland v. United 
States, 116 U.S. App. D.C. 188, 322 F.2d 401 (1963). 
Here, if fault there is that he had not his own counsel, 
the fault is clearly his own and even if continuance had 
been sought, it was not required. See Glenn v. United 
States, 303 F.2d 536 (5th Cir. 1962); compare Lee v. 
United States, 98 U.S. App. D.C. 272, 235 F.2d 219 
(1956). 

Moreover, appellant has not attempted and indeed could 
not make a showing of prejudice from his trial arising 
from the situation, an absolute predicate to reversal here. 
Glenn v. United States, supra; Brown v. United States, 
supra; Smith v. United States, supra. From a five-day 
trial he brings no error that suggests counsel was in any 
way ineffective. To the contrary: conviction on one felony 
charge was defeated, the jury returning a verdict there- 
upon of guilty to a lesser included offense. And appellant 
himself in noting the points for his appeal was not suf- 
ficiently offended to include this as a point of error. See 
Notice of Appeal dated July 23, 1964. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
ROBERT X. PERRY, 
Martin R. HOFFMANN, 
Assistant United States Attorneys. 
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1. The Definition of Reasonable Doubt 


Appellant does not deem it to be required to 
reply to the argument of the United States with respect 
to the error claimed in the Trial Judge's charge. In 


this regard, Appellant relies upon his Brief. 


2. The Right to Counsel at Arraignment 


The United States in its Brief ignores, probably 


because it is unanswerable, the footnote appearing in 


Hamilton v. Alabama, 368 U.S. 52 (1961) and quoted by 
Appellant on Page 6 of his Brief. 

i In Hamilton, the Supreme Court has clearly ruled 
(a) that an accused charged with the commission of a felony 
must be represented by counsel at each critical stage of 
the proceedings; (b) this is so regardless of a lack of 
showing of prejudice resulting from nonrepresentation by 
counsel and (c) that an arraignment, under Federal law, 
is a critical stage in criminal proceedings. It follows 
that Appellant, charged in a Federal Court with the com- 
mission of a felony, should have been represented by 
counsel at his arraignment. This is so and no prejudice 
from the lack of counsel need be shown. 

United States v. Reincke, 333 F.2d 608 (2nd Cir. 
1964) is not to the contrary. Reincke, as applicable to 
this case, stands only for the proposition that under 
Connecticut law a "hearing in probable cause" is not 
“oritical" as is an arraignment under Alabama law. There- 
fore, ruled the Court, the rule of Hamilton v. Alabama, 


supra, is not applicable. 


Jackson v. United States, U.S. App. D.C. 


337 F.2d 136 (1964) has no bearing on the instant case. 

In Jackson the question before this Court involved the 
admissibility of a confession made after warning by a4 
United States Commissioner before whom a preliminary 
hearing was held. This Court ruled that the failure of 
the Commissioner to appoint counsel to represent defendant 


ay ea 


at a preliminary hearing before him Gid net operate as 
a bar to the confession. In the instant case we are not 
concerned with either the admissibility of a confession 
nor with the right to counsel at a preliminary hearing 


before a United States Commissioner. 


Shelton and Pannell v. United States, Us.<'Se 


App. __, __F.2d___ (Nos. 18793 & 18794, decided February 
11, 1965), deals with the question of the right to counsel 
and the duty of a Commissioner to advise with respect to 
counsel at a preliminary hearing before a United States 
Commissioner. The case before this Court involves the 
right to counsel not at a preliminary hearing but upon 
arraignment; a stage in the proccedings ruled to be 
critical by the Supreme Court of the United States. 

To the extent that United States a Stevenson, 
170 F. Supp. 315 (D. D.C., 1959) be deemed to be con- 
trary to the rule of Hamilton v. Alabama, supra, it is 
in error. Moreover, it was decided prior to Hamilton. 


Certainly, it is not binding upon this Court . 


Conclusion 


The Supreme Court has ruled that under Federal 
law an arraignment is a critical stage in the proceed- 
ings and that one accused of a felony must be represented 
by counsel at each critical stage of the probeedings. 


Appellant, accused of a felony in a Federal Court, was 


pS 


not represented by counsel at his arraignment. It 


follows that this Court must reverse. 


Respectfully submitted, 


Robert B. Frank 

Attorney for Appellant 
(Appointed by this Court) 
419 Southern Building 
Washingten, D. C. 20005 
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PETITION FOR REHEARING EN BANC 


The defendant Charles McGill respectfully petitions 
the Court to rehear this case en banc, on the grounds that 
there is a fundamental question of constitutional law pre- 
sented in the case and hence merits the consideration of the 
entire membership of this Court.* 


The issue decided by the panel was whether the 


accused can be compelled to go to trial with court-appointed 


counsel where he has asserted his ability to retain counsel 
in a pro se request for dismissal of court-appointed counsel 
which had been summarily denied. 


——— 


* This court by order issued November 26, 1964, sua 
sponte extended the time to file a Petition for Rehearing 
en bane until 15 days after such order. 


L 
DISTRICT COURT PROCEEDING 


The defendant Charles McGill was charged with 


allegedly criminal acts taking place on January 22, 1964 
in four cases, under one information (District Court No. 
177-64 filed January 31, 1964) and three indictments (District 
Court No. 287-64 filed April 6, 1964, District Court No. 
367-64 filed April 27, 1964, and District Court No. 557-64 
filed June 27, 1964). No. 177-64 involved charges of taking 
an automobile and it was superseded later by No. 557-64 which 
included charges of taking an automobile and rape. No. 287- 
64 was superseded by No. 367-64 and involved charges of rob- 
bery and assault. All but District Court No. 367-64 were 
dismissed in their entirety. 

Although arrested on January 23, 1964, defendant 
was not arrainged in the subject case until May 1, 1964, as 
charges were initially instituted in Case No. 177-64. 
Although defendant did not request assignment of counsel 
at arraignment, as did his two co-defendants, and did not 
file any request for assignment of counsel in the subject case* 


—————————— 


* The files of the other three cases indicate that 
defendant filed an affidavit in support of being assigned 
counsel in Criminal Case 287-64 on April 21, 1964 but in 
Criminal Case 177-64 on March 3, 1964 and similarly in Crimi- 
nal Case 557-64 on June 26, 1964 and September 14, 1964, 
defendant obtained counsel not appointed by the court. 
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(District Court No. 367-64) the court assigned counsel in that 
proceeding on May 6, 1964. Thirty days later on June 5, 1964 
(four days before trial) defendant filed a pro se request to 
have court-appointed counsel dismissed stating ". .. I am 


able to afford my own counselor and would like for the legal 


aid counsel dismiss [sic] .. ." This request was summarily 


denied and trial proceeded on June 9, 1964, with court- 
appointed counsel participating which resulted in a guilty 


verdict delivered on June 15, 1964. 


Il 
PROCEEDINGS ON APPEAL 

Defendant in his appeal contended that his consti- 
tutional rights under the Sixth Amendment were violated and 
his conviction below was in error because (1) the District 
Court compelled defendant to go to trial with court-appointed 
counsel, who was not appellant's counsel of choice, even 
though defendant was able and desirous of obtaining his own 
counsel and (2) the District Court was required either to 
dismiss counsel where there was an assertion before trial of 
a reason for dismissal of court-appointed counsel which 
would have precluded such appointment under the Federal 
Rules or to hold a hearing to, ascertain the truth of the 


reasons advanced. 


In an opinion concurred in by two judges, a three 
judge panel of this Court denied that defendant's rights had 
been violated and affirmed the conviction. The opinion 
issued on June 26, 1965 did not directly rule on eiither of 
the defendant's stated errors. Instead the court considered 
the case as if the request for dismissal of counsel were in 
fact a request for dismissal of counsel anda postponement 
of trial date. The court also assumed that a postponement 


would not have been reasonable. Specifically the court held 


(p. 8, Slip Opinion): 


"Under the circumstances this brief request, 
without any explanation of why the accused 
wished to remove his counsel or how he wished 
to proceed thereafter, wag insufficient to 
put off the trial or effect a change in his 


representation." 

The opinion appeared to recognize that the defend- 
ant, where financially able to do so, had a right to dismiss 
court-appointed counsel without claiming that appointed 
counsel was inadequate and to seek counsel of his own choice 
under originary circumstances (p. 8, Slip Opinion). However, 
the opinion found, even though the District Court was silent 
in this regard, that the right could not be exercised four 
days before a trial date (scheduled only 40 days after arr@ign- 
ment)* unless defendant affirmatively demonstrated in his pro 


——— 


*Even if the time with respect to this proceeding were 
computed from the related indictment to Criminal Case No. 
287-64, which was returned on April 6, the time between 
indictment and trial would only have been 2 months. 
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se pleading that appointed counsel was inadequate, or that no 
postponement would be required or that defendant was willing 
to proceed to trial without counsel. 

In essence, therefore, the opinion holds that a 
defendant, even though he submits a request containing a 
valid reason for dismissal of counsel, loses his constitutional 
right to counsel of his own choice unless he affirmatively 
demonstrates that his request will not result in an unreason- 
able delay in trial and that in the absence of such affirmative 
showing the contrary may be presumed and the constitutional 


right denied. 


III 
ARGUMENT. 

Under the rights guaranteed by the Sixth Amendment, 
it is unquestionably the law that an accused person has the 
right to counsel of his own choice.* 

In Lee v. United States, supra, at p. 221 the Court 
directly addressed itself to this problem and stated: 

"Tt is the fundamental principle that an 

accused be permitted to choose his own counsel, 

the practice of assigning counsel being reserved 


for cases where the accused cannot or does not 
select his own." 


* Lee v. United States, 98 U.S. App. D.C. 272, 235 F.2d 
219 (1956); Smith v. United States, 53 App. D.C. 53, 288. 


F. 259 (1923); Glasser v. United States, 315 U.S. 60, 62 
S. Ct. 457, 86 L.Ed. 680 (1942); Powell v. Alabama, 287 
U.S. 45, 53 S. Ct. 55, 77 L.Ed. 158 (1938). 
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Rule 44 of the Federal Rules of Criminal Procedure 


restates the existing law in the following language: 

"Tf the defendant appears in court without 

counsel, the court shall advise him of his 

rights to counsel and assign counsel to repre- 

sent him at every stage of the proceeding 

unless he elects to proceed without counsel 

or is able to obtain counsel." [Emphasis added. ] 

Hence, the duty of the courts to appoint ~counsel 
arises only in situations where the defendant is unable or 
unwilling to obtain his own counsel and where the defendant 
has not competently or intelligently waived his right to 
counsel.* 

It must be noted that the District Court’ assigned 
counsel to the defendant McGill on May 6, 1964, and on June 5, 
1964, McGill clearly indicated by a letter his dissatisfaction 
with the appointed counsel and his ability to obtain counsel of 
his own choice. Nevertheless, the defendant's motion was 
denied summarily and he was compelled to proceed with the 
trial which resulted in his conviction. 

It cannot be fairly stated that the defendant was 
not prejudiced by this denial because to do so would ignore 
the reality that there could be no great cooperation between 
a lawyer who has been rejected by his client and that same 
client. 


— ne 


SGaneieon su ete, Goan. S) asey- te. sect. lel? 
g2 L.Ed. 1461 (1938). 


-6- 


The Supreme Court has stated in Adams v. United 


States, ex rel. McCann, 317 U.S. 269, 279, 63 S.Ct. 236, 87 
L.Ed. 268 (1942), that: 

"  . , the Constitution does not force a lawyer 

upon a defendant. He may waive his Constitu- 

tional right to assistance of counsel if he 

knows what he is doing and his choice is made 

with open eyes." 

The defendant contends that this is what in fact has occurred 
since he was compelled to go to trial with counsel he had 
rejected. 

The defendant McGill was entitled to have his Court 
appointed counsel dismissed. This privilege to dismiss must 
be recognized as implicit in the right to counsel of ones 
own choosing. While the issue usually arises in most cases 
in conjunction with defendant's right to defend pro se, it is 
not dependent on that factor.* The defendant in his letter 
indicated that he was financially able to acquire his own 
counsel. In the absence of any facts to the contrary, the 
defendant, therefore, had an unqualified right to dismiss 
counsel. 


It has never been suggested that the court in its 


examination of the defendant's motion should have granted a 


* United States v. Plattner, 330 F.2d 271 (2d Cir. 1964); 
United States v. Mitchell, 137 F.2d 1006 (2d Cir. 1943); 
United States v. Gutterman, 147 F.2d 540 (2d Cir. 1945). 


motion resulting in an obstruction of the orderly procedure 
of the court by delaying the case, but we are suggesting that 
it was wrong in summarily dismissing the motion where a hear- 
ing could have informed the defendant of his right to proceed 
either with court-appointed counsel on June 9, 1964, or with 
his own counsel or finally pro se if he so desired. This would 
not have delayed the case in any way, yet it would have pre- 
served the defendant's constitutional rights. Moreover, a 
hearing might well have demonstrated that a short delay in 
trial would have been reasonable. 

While orderly dispatch of the court's business may 
require the court to limit a defendant's constitutional 
right to dismiss counsel under some circumstances, such a 


clear choice ought to be shown affirmatively on the record 


before this constitutional right is lost. Thus, where the 


record does not actually show a necessary conflict: between 
the request to dismiss counsel and orderly dispatch of the 
court's business, such should not be presumed. At the very 
least a defendant's right to counsel of his own choosing 
should not be lost without the court insuring that defendant 
himself knows the choice which is being made. As a further 
buttress to their findings the panel noted that defendant 
did not again object to court-appointed counsel at the trial 
and that the record is void of any expression by the defend- 
ant that he wished to forego the assistance of counsel. 
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To require these additional steps to protect his 
constitutional rights would saddle the defendant with the 
onerous burden of having a lawyer's knowledge as to when 
and how to object for appeal purposes. It cannot be fairly 
said that the defendant McGill was aware of his right to 
object to the denial of his pro se motion without a hearing. 
Nor can one reasonably expect his appointed counsel to raise 
such a point. Although the defendant has the right even at 
trial to dismiss his counsel and proceed pro se* it cannot be 
suggested that the defendant was aware of his rights. 

That he wanted counsel is evident from the record, 
but it is also evident that he wanted his own chosen counsel 


and not the court-appointed one. 


It is the contention of the defendant that the panel 


by its decision has imputed a knowledge of procedural law to 
the defendant which has resulted in the loss of a constitu- 
tional protection. 

It is suggested in the opinion, almost as if a 
constitutional right may be lost by laches, that McGill 
was in no way impeded in his attempts to secure counsel 


after his arrest on January 23, 1964, and that he had ample 


* Adams v. United States ex rel. McCann, supra; United 
States v. Mitchell, supra; Lee v. United States, supra. 


time to do so before June 5, 1964.* Such a view would 
negate the fact of imprisonment itself as a hindrance. Lt 
cannot be said that a person in custody has sufficient free- 
dome to readily obtain the services of an attorney. Once 
he has indicated a desire to hire an attorney, the court 
should allow a defendant reasonable latitude and at least 
have a hearing as to the circumstances surrounding: the 
request. [Emphasis added]. | 

The opinion also holds that the loss of defend- 
ant's right to counsel of his own choosing was in ne way 
prejudicial. The Court of Appeals noted that in his pro 
se notice of appeal, dated July 23, 1964, the defendant 


McGill claimed no error in denial of his pro se motion to 


have his attorney relieved nor did he make any allegation 


as to inadequate representation at the trial. The opinion 
of the court concludes that McGill, at least at the time 
counsel was appointed, desired the help of such counsel and 


inferentially finds the defendant sought such counsel by 


$$ ————$—$— 


* This ignores the fact that defendant was not arrested 
on January 23, 1964 and charged with the offense alleged in 
this case. Up until April 6, 1964 defendant was ¢oncerned 
with meeting charges relating to an alleged unauthorized use 
of a vehicle (Criminal Case No. 177-64). In that: case he 
obtained his own counsel and the case was eventually dis- 
missed. Insofar as this specific case is concerned, defend- 
ant had only had since his May 1, 1964 arraignment to obtain 
counsel. During none of this time was he out on bail and 
able to freely seek counsel. 


=JO= 


referring to the fact that an affidavit was filed earlier in 


Case No. 287-64. (Slip Opinion, p. 9). 

The court, however, in this finding ignored the 
appearance of counsel not appointed by the court in Criminal 
Case No. 177-64 and later in Criminal Case No. 557-64. More- 
over, even the file in Case No. 287-64 indicated that defend- 
ant desired counsel of his own choice and had relatives who 


might be able to retain counsel.* 


IV 
SUMMATION 
The constitutional guaranty under the Sixth Amend- 
ment is the right of the accused to choose his own counsel. 
When the accused has asserted his ability and desire to do 
so, the summary dismissal of his motion results in a denial 


of his substantive rights. The accused would have the option 


* Files of Criminal Case No. 287-64: Affidavit dated 
April 21, 1964, by Charles McGill: 


Question 4 - "Do you have a wife, parent or other 
person who may be able to assist you in paying 
the cost of your defense in this case?" 
Answer - "YES". 
Question - "If yes, give details." 
Answer - "Grandmother Carrie Barnet may retain counsel." 
April 10, 1964, arraignment hearing - both defendants appeared 
without counsel and pleaded not guilty -- "Each defendant 
will retain their own counsel." 


a) 


of either retaining the appointed counsel, or retaining his 
own counsel, or proceeding with a pro se defense. : However, 
none of these options were or could havei been made clear to 
the defendant unless he was granted a hearing on the motion. 

It is also a denial of the rights of the accused 
to assume that he would be aware of his right to object to 
the summary denial of his motion at a later time, and hence, 
make his objections part of the record. To do so would 
burden all defendants with a procedural knowledge of the 
law, one of the express reasons for obtaining counsel. 

To force the accused to go through a trial with 
an attorney who has been rejected by him cannot expect to 
result in a fair presentation of the defense. It! would 
assume the same aura of cooperation would exist after the 
motion to dismiss as had existed before. | 

It is wrong to assume that a person in custody 
has as equal an opportunity to retain counsel as anyone 
else. Thus, when he has procedure such counsel or expressed 


his desire to do so, greater latitude should be accorded him 


s0 as to preserve his rights without interfering with the 


processes of the court. 


CONCLUSION 


In conclusion, it is accordingly requested that 
the court should grant this petition for rehearing en banc 
and that on such rehearing the court should set aside the 
conviction of the defendant McGill and remand the case for 
a new trial in which the Constitutional rights of defendant 
McGill are protected. 


Respectfully submitted, 


/s/ Warren E. Baker 


WARREN E. BAKER 
Attorney for Appellant 
(Appointed by Court of Appeals) 


December 10, 1965 
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I hereby certify that service of the foregoing 
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United States Attorney, at his office in the United States 
Court House, Washington, D. C., this 10th day of December, 
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/s/ Warren E. Baker 
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